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ARGUMENT 
UTAH'S
 S T A T u T O R Y SCHEME Ob' J I RISDICTION OF JUSTICE 
COURTS AND DISTRICT COURTS AS APPLIED VIOLATED THE 
DEFENDANT'S EQUAL PROTECTION RIGHTS 
In iis j^ ncL Ugden City argues that since Ogden City has not established a justice 
ordinance violations in the Second District Court which is located within Ogden City 
limits. However, ^c L u> talis to discuss the argument as to whether or not the Weber 
Countv Juslirv Court also has proper jurisdiction in hrnr such cases oi to gi\e iiiy -
explanation how Odgen City determines if a case will be tiled in the Weber County 
Justice Court or the Second District Court. 1 Furthermore, it must be made clear that the 
Defendant is not taking the position that the City of Ogden is required to establish a 
justice court, rather that in the absence of a Justice Court established by Ogden City, the 
Weber County Justice Court has jurisdiction to hear Misdemeanor and Infraction cases 
committed within Ogden City since Ogden City is within the boundaries of Weber 
County. 
Ogden City also acknowledges that there are differences in the appellate rights of 
Defendants in Justice Court versus Defendant's in District Court. The City described 
these differences as "slightly different" which significantly understates the differences in 
the appellate rights from Justice Court and District Court. As set forth in the Appellant's 
brief, there are very significant differences between the appellate rights from the two 
courts. Clearly the most significant differences being that a Justice Court Defendant gets 
a second chance in District Court on appeal to have a second trial, and that unlike a 
District Court Defendant, a Justice Court Defendant is limited to an appeal to the District 
Court, which is required to follow the precedents set by the appellate courts and is not in 
a position to interpret or overturn prior case precedents. 
In sum, although a Defendant is entitled to an appeal from both courts, the rights 
of appeal are vastly different and the basis and nature of the appeal from each court is 
very different. Therefore, it is the position that the current application of the statutory 
1
 At the time the District Court heard the Defendant's Motion to Dismiss/Transfer, Ogden City prosecutor, Paul Olds 
indicated that Ogden City does file some of its cases in the Weber County Justice Court and also files cases in the 
Second District Court. 
2 
jurisdictional scheme as applied in cities such as Ogden who have not established justice 
II. UTAH STATE CONSTITUTION GUARANTEES A DEFENDANT A 
RIGHT TO A JURY TRIAL AND JAIL IS NOT THE ONLY 
"PUNISHMENT" TO BE CONSIDERED IN DETERMINING 
WHETHER OR ^ v r A DEFENDANT IS ENTITLED TO A Jl R'\ 
TRIAL 
I he City cites to several appellate court cases in which the Utah Appellate Courts 
hi" •.• pre-, i ou^ "/•-.! ; / .; .• ' W J ; .ias * * \..:\ .-.' ' ' .:! '..Mruci-v •-•• . • :.• 
originally charged with a Misdemeanor which was later amended to an Infraction prior to 
trial was not entitled to a jury trial because there was no possibility ofja.il. However, the 
trial established under the United States Constitution. Once again the City has missed the 
mark in addressing the Defendant's argument. The Defendant is instead asking this 
* oir . ' !:.\. >A. . ...w \ 'L.I! >:^u- i. •:. ;.:;.';.*•!• .,- ..:;%*! fev ! a:ii c. ./en JIC r;u;; 10 a jury 
trial in the case of an infraction, in particular, the City relies heavily on the case of West 
^
 r
"
11ev City v. McDonald. In West Valley City v. McDonald, the Court did not rule on 
Federal law. 
McDonald also asks us to find that section 77-1- 6('2)(e) violates the Utah 
Constitution because the Constitution provides for a jury trial in all 
criminal proceedings, whereas section 77-l-6(2')(e) does not allow jury 
trials in infraction cases. After reviewing the record, however, we find 
McDonald failed to properly raise this state constitutional issue before the 
trial court. None of McDonald's motions before the trial court refers to 
3 
this constitutional argument, nor is the argument raised in the court 
proceedings for which we have transcripts. When an appellant does not 
brief a state constitutional argument below, this court will not address it, 
but rather will analyze the alleged violation under the Federal 
Constitution. 
West Valley City v. McDonald, 948 P.2d 371, 374-375 (Utah Ct. App. 1997) 
It is well established that a State Constitution can give additional protections over 
and above those guaranteed by the Federal Constitution. The Defendant in this case 
moves this Court to find that the Utah State Constitution goes beyond the Federal 
Constitution and guarantees the Defendant a right to a trial by jury because there are other 
important factors or consequences other than the potential for the imposition of a jail 
sentence that requires that every defendant be given the option of a jury trial regardless of 
the classification of the offense as a misdemeanor or infraction or whether or not a jail 
term may be imposed. 
As argued in the Defendant's Brief, the Defendant in this case has already suffered 
the effects of a "criminal" charge because he was handcuffed, arrested, incarcerated until 
posting bail, and has had this offense placed on his criminal history. These are not 
consequences or things typically associated with an infraction level offense. But the 
consequences of the "criminal" charge did not stop the minute the prosecution amended 
the charges to infractions. Regardless of the fact that charges are reduced to infraction 
sand a conviction is entered as an infraction a Defendant still faces several potentially 
severe consequences of his conviction. 
First, if the Defendant is not a U.S. Citizen his conviction may subject him to 
4 
possible deportation, in the case of convictions for a crime of domestic violence, the 
T:pi:od Suies a \± u^o ; --i a^scraauaie paw eon me ie\Ci ol ihc oifense, misdemeanor 
or infraction. (See 8 U.S.C. § 1227 (a)(2)(F/)(i)-Corv ap - a ^ i j r . \<i:!or-.: . ' — E l -
even a conviction for an crime of involving "domestic violence" as defined b} the I miied 
Sia^CoJe " * ' K-a marge wa^  : a n k a i • .a: inmumar jrtik. . l l i : r\, used a basis for a 
deportation order. 
Secondly, there are numerous offenses which are subject to enhanced penalties if 
the offrn':-"":: v : - r ^aa:,a .. ••• • LS. •_ ag.;.:i *a.a^ - crimes for which 
enhancement of penalties is possible do not differentiate hanvaaa - aaiK^; >- ••-
convictions were for misdemeanors or infractions. For example, a Defendant charged 
w:'' "hef;-;ar I* .. \a •.-*; u> a .hi1, Degree i-eion\ :; a- lias two or more prior 
convictions for theii related crimes. (See U.C.A •? ~- r»- ' "* ^ Sae ! - • • v • -
allowing for enhanced penalties for domestic violence crimes based on prior convictions 
"' "
:::vw- a\:rr '• • V'ieuvv. = :\ -^a^ auacnvC \\\ Addendum; , lie lad that an offense 
has been reduced to an infraction does not preclude *V •; a^r!v '-pvaa-a - -^ a.-. .,•:• i 
enhance penalties for future offenses. 
Therefore this courts detemv-m:1.v«i *f vJvih - .1 : epdar* -.aaa^eaa, . -_;/y 
trial under the Utah State Constitution must encompass more than the simple fact of 
wacaier a^aa term., may or may not be imposed. In this day and age there are other often 
times more sa^a- **^eo\ a-a>- -• •• a- aa^ii .; a- o:: -a vaa ;pev. ,•; aaiL ... a... . ...s. 
the Defendant moves this court to find that in light of the "criminal" consequences set 
5 
forth above that the Defendant suffered prior to the charges being amended form 
Misdemeanors to Infractions as well as the potential consequences the Defendant may 
suffer in the future even though his convictions were entered as infractions the Defendant 
was and is subject to a "criminal prosecution" and therefore he was entitled to a jury trial 
pursuant to the Utah State Constitution and the court violated the Defendant's State 
Constitutional rights when it denied his request for a jury trial in this case. 
CONCLUSION 
Based on the above as well as the arguments set forth in the 
Appellant/Defendant's brief, it is the position of the Defendant that the Second District 
Court lacked proper jurisdiction to hear this case. That the statutory scheme of 
jurisdiction of the Justice Courts and District Courts as applied in this case violated the 
Defendant's Equal Protection Rights under both the Utah Constitution and United States 
Constitution. Further, it is the position of the Defendant that the provisions of Utah Code 
Ann. § 77-l-6(2)(e) and Rule 17(d) of the Utah Rules of Criminal Procedure eliminating 
the right to a trial by jury in the case of an Infraction are unconstitutional and that he was 
guaranteed the right to a trial by jury in this case by the Utah State Constitution. 
Therefore the Defendant moves this court to enter an order vacating the 
Defendant's convictions entered following the Bench Trial on January 5, 2005. 
6 
ORAL ARGUMENT REQUESTED 
The Appellant requests oral argument in this matter pursuant to Rule 29(a) of the 
Utah Rules of Appellate Procedure. This matter raises several important constitutional 
issues and it is the position of the Appellant that the court could be significantly aided in 
its decision process by oral argument from the parties. 
DATED this day, November 21, 2005. 
Jason Schatz 
Attorney for Defendant 
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ADDENDUM 
r a g e i OIJ 
TITLE 8 > CHAPTER 12 > SUBCHAPTER I I > Part I V > § 1227 
§ 1227. Deportable aliens 
(a) Classes of deportable aliens 
Any alien (including an alien crewman) in and admitted to the United States shall, upon the order of the 
Attorney General, be removed if the alien is within one or more of the following classes of deportable aliens: 
(1) Inadmissible at time of entry or of adjustment of status or violates status 
(A) Inadmissible aliens 
Any alien who at the time of entry or adjustment of status was within one or more of the 
classes of aliens inadmissible by the law existing at such time is deportable. 
(B) Present in violation of law 
Any alien who is present in the United States in violation of this chapter or any other law of the 
United States is deportable. 
(C) Violated nonimmigrant status or condition of entry 
( i ) Nonimmigrant status violators Any alien who was admitted as a nonimmigrant and 
who has failed to maintain the nonimmigrant status in which the alien was admitted or to 
which it was changed under section 1258 of this title, or to comply with the conditions of 
any such status, is deportable. 
( i i ) Violators of conditions of entry Any alien whom the Secretary of Health and Human 
Services certifies has failed to comply with terms, conditions, and controls that were 
imposed under section 1182 (g) of this title is deportable. 
(D) Termination of conditional permanent residence 
( i) In general Any alien with permanent resident status on a conditional basis under 
section 1186a of this title (relating to conditional permanent resident status for certain 
alien spouses and sons and daughters) or under section 1186b of this title (relating to 
conditional permanent resident status for certain alien entrepreneurs, spouses, and 
children) who has had such status terminated under such respective section is deportable. 
( i i ) Exception Clause (i) shall not apply in the cases described in section 1186a (c)(4) of 
this title (relating to certain hardship waivers). 
(E) Smuggling 
( i) In general Any alien who (prior to the date of entry, at the time of any entry, or 
within 5 years of the date of any entry) knowingly has encouraged, induced, assisted, 
abetted, or aided any other alien to enter or to try to enter the United States in violation 
of law is deportable. 
( i i ) Special rule in the case of family reunification Clause (i) shall not apply in the case 
of alien who is an eligible immigrant (as defined in section 301(b)(1) of the Immigration 
Act of 1990), was physically present in the United States on May 5, 1988, and is seeking 
admission as an immediate relative or under section 1153 (a)(2) of this title (including 
under section 112 of the Immigration Act of 1990) or benefits under section 301(a) of the 
Immigration Act of 1990 if the alien, before May 5, 1988, has encouraged, induced, 
assisted, abetted, or aided only the alien's spouse, parent, son, or daughter (and no other 
individual) to enter the United States in violation of law. 
(iii) Waiver authorized The Attorney General may, in his discretion for humanitarian 
purposes, to assure family unity, or when it is otherwise in the public interest, waive 
application of clause (i) in the case of any alien lawfully admitted for permanent residence 
if the alien has encouraged, induced, assisted, abetted, or aided only an individual who at 
the time of the offense was the alien's spouse, parent, son, or daughter (and no other 
individual) to enter the United States in violation of law. 
(F) Repealed. Pub. L. 104 -208 , div. C, title V I , § 671 (d ) (1 ) (C ) , Sept. 30, 1996, 110 
Stat. 3 0 0 9 - 7 2 3 
(G) Marriage fraud 
H f t t v / A i n x r c x r 1 o " r •»*>••••*~11 - - * - - ' 
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An alien shall be considered to be deportable as having procured a visa or other documentation 
by fraud (within the meaning of section 1182 (a)(6)(C)(i) of this title) and to be in the United 
States in violation of this chapter (within the meaning of subparagraph (B)) if— 
( i ) the alien obtains any admission into the United States with an immigrant visa or 
other documentation procured on the basis of a marriage entered into less than 2 years 
prior to such admission of the alien and which, within 2 years subsequent to any 
admission of the alien in the United States, shall be judicially annulled or terminated, 
unless the alien establishes to the satisfaction of the Attorney General that such marriage 
was not contracted for the purpose of evading any provisions of the immigration laws, or 
( i i ) it appears to the satisfaction of the Attorney General that the alien has failed or 
refused to fulfill the alien's marital agreement which in the opinion of the Attorney General 
was made for the purpose of procuring the alien's admission as an immigrant. 
(H) Waiver authorized for certain misrepresentations 
The provisions of this paragraph relating to the removal of aliens within the United States on 
the ground that they were inadmissible at the time of admission as aliens described in section 
1182 (a)(6)(C)(i) of this title, whether willful or innocent, may, in the discretion of the 
Attorney General, be waived for any alien (other than an alien described in paragraph (4)(D)) 
who— 
( i ) 
( I ) is the spouse, parent, son, or daughter of a citizen of the United States or of an 
alien lawfully admitted to the United States for permanent residence; and 
( I I ) was in possession of an immigrant visa or equivalent document and was 
otherwise admissible to the United States at the time of such admission except for 
those grounds of inadmissibility specified under paragraphs (5)(A) and (7)(A) of 
section 1182 (a) of this title which were a direct result of that fraud or 
misrepresentation. 
( i i ) is an alien who qualifies for classification under clause (in) or (iv) of section 1154 (a) 
(1)(A) of this title or clause (n) or (HI) of section 1154 (a)(1)(B) of this title. 
A waiver of removal for fraud or misrepresentation granted under this subparagraph shall also 
operate to waive removal based on the grounds of inadmissibility directly resulting from such 
fraud or misrepresentation. 
(2 ) Criminal offenses 
(A) General crimes 
( i ) Crimes of moral turpitude Any alien who— 
( I ) is convicted of a crime involving moral turpitude committed within five years (or 
10 years in the case of an alien provided lawful permanent resident status under 
section 1255 (j) of this title) after the date of admission, and 
( I I ) is convicted of a crime for which a sentence of one year or longer may be 
imposed, 
is deportable. 
( i i ) Multiple criminal convictions Any alien who at any time after admission is convicted 
of two or more crimes involving moral turpitude, not arising out of a single scheme of 
criminal misconduct, regardless of whether confined therefor and regardless of whether 
the convictions were in a single trial, is deportable. 
(iii) Aggravated felony Any alien who is convicted of an aggravated felony at any time 
after admission is deportable. 
( iv ) High speed flight Any alien who is convicted of a violation of section 758 of title 18 
(relating to high speed flight from an immigration checkpoint) is deportable. 
(v ) Waiver authorized Clauses (i), (n), (in), and (iv) shall not apply in the case of an 
alien with respect to a criminal conviction if the alien subsequent to the criminal conviction 
has been granted a full and unconditional pardon by the President of the United States or 
by the Governor of any of the several States. 
f l t t Tv /A*nxn i7 lo^ i r 
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(B) Controlled substances 
( i ) Conviction Any alien who at any time after admission has been convicted of a 
violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the 
United States, or a foreign country relating to a controlled substance (as defined in section 
802 of title 21), other than a single offense involving possession for one's own use of 30 
grams or less of marijuana, is deportable. 
( i i ) Drug abusers and addicts Any alien who is, or at any time after admission has been, 
a drug abuser or addict is deportable. 
(C) Certain firearm offenses 
Any alien who at any time after admission is convicted under any law of purchasing, selling, 
offering for sale, exchanging, using, owning, possessing, or carrying, or of attempting or 
conspiring to purchase, sell, offer for sale, exchange, use, own, possess, or carry, any weapon, 
part, or accessory which is a firearm or destructive device (as defined in section 921 (a) of title 
18) in violation of any law is deportable. 
(D) Miscellaneous crimes 
Any alien who at any time has been convicted (the judgment on such conviction becoming 
final) of, or has been so convicted of a conspiracy or attempt to violate— 
( i ) any offense under chapter 37 (relating to espionage), chapter 105 (relating to 
sabotage), or chapter 115 (relating to treason and sedition) of title 18 for which a term of 
imprisonment of five or more years may be imposed; 
( i i ) any offense under section 871 or 960 of title 18; 
( i i i ) a violation of any provision of the Military Selective Service Act (50 App. U.S.C. 451 
et seq.) or the Trading With the Enemy Act (50 App U.S.C. 1 et seq.); or 
( i v ) a violation of section 1185 or 1328 of this title, 
is deportable. 
(E) Crimes of domestic violence, stalking, or violation of protection order, crimes 
against children and 
(i) Domestic violence, stalking, and child abuse Any alien who at any time after 
admission is convicted of a crime of domestic violence, a crime of stalking, or a crime of 
child abuse, child neglect, or child abandonment is deportable. For purposes of this clause, 
the term "crime of domestic violence" means any crime of violence (as defined in section 
16 of title 18) against a person committed by a current or former spouse of the person, by 
an individual with whom the person shares a child in common, by an individual who is 
cohabiting with or has cohabited with the person as a spouse, by an individual similarly 
situated to a spouse of the person under the domestic or family violence laws of the 
jurisdiction where the offense occurs, or by any other individual against a person who is 
protected from that individual's acts under the domestic or family violence laws of the 
United States or any State, Indian tribal government, or unit of local government. 
( i i ) Violators of protection orders Any alien who at any time after admission is enjoined 
under a protection order issued by a court and whom the court determines has engaged in 
conduct that violates the portion of a protection order that involves protection against 
credible threats of violence, repeated harassment, or bodily injury to the person or 
persons for whom the protection order was issued is deportable. For purposes of this 
clause, the term "protection order" means any injunction issued for the purpose of 
preventing violent or threatening acts of domestic violence, including temporary or final 
orders issued by civil or criminal courts (other than support or child custody orders or 
provisions) whether obtained by filing an independent action or as a pendente lite order in 
another proceeding. 
VltttV //\\T\\r\\T lox 
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76-6-412. Theft — Classification of offenses — Action for treble damages. 
(1) Theft of property and services as provided in this chapter shall be punishable: 
(a) as a felony of the second degree if the: 
(i) value of the property or services is or exceeds $5,000; 
(ii) property stolen is a firearm or an operable motor vehicle; 
(iii) actor is armed with a dangerous weapon, as defined in Section 76-1-601, at the time of the theft; or 
(iv) property is stolen from the person of another; 
(b) as a felony of the third degree if: 
(i) the value of the property or services is or exceeds $1,000 but is less than $5,000; 
(ii) the actor has been twice before convicted of theft, any robbery, or any burglary with intent to commit 
theft; or 
(iii) in a case not amounting to a second-degree felony, the property taken is a stallion, mare, colt, gelding, 
cow, heifer, steer, ox, bull, calf, sheep, goat, mule, jack, jenny, swine, poultry, or a fur-bearing animal raised for 
commercial purposes; 
(c) as a class A misdemeanor if the value of the property stolen is or exceeds $300 but is less than $1,000; or 
(d) as a class B misdemeanor if the value of the property stolen is less than $300. 
(2) Any person who violates Subsection 76-6-408(1) or Section 76-6-413, or commits theft of property 
described in Subsection 76-6-412(l)(b)(iii), is civilly liable for three times the amount of actual damages, if any 
sustained by the plaintiff, and for costs of suit and reasonable attorneys' fees. 
Amended by Chapter 289, 1997 General Session 
Amended by Chapter 119, 1997 General Session 
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77-36-1.1. Enhancement of offense and penalty for subsequent domestic violence offenses. 
(1) For purposes of this section, "qualifying domestic violence offense" means: 
(a) a domestic violence offense in Utah; or 
(b) an offense in any other state, or in any district, possession, or territory of the United States, that would be 
a domestic violence offense under Utah law. 
(2) A person who is convicted of a domestic violence offense is: 
(a) guilty of a class B misdemeanor if: 
(i) the domestic violence offense described in this Subsection (2) is designated by law as a class C 
misdemeanor; and 
(ii) (A) the domestic violence offense described in this Subsection (2) is committed within five years after 
the person is convicted of a qualifying domestic violence offense; or 
(B) the person is convicted of the domestic violence offense described in this Subsection (2) within five 
years after the person is convicted of a qualifying domestic violence offense; 
(b) guilty of a class A misdemeanor if: 
(i) the domestic violence offense described in this Subsection (2) is designated by law as a class B 
misdemeanor; and 
(ii) (A) the domestic violence offense described in this Subsection (2) is committed within five years after 
the person is convicted of a qualifying domestic violence offense; or 
(B) the person is convicted of the domestic violence offense described in this Subsection (2) within five 
years after the person is convicted of a qualifying domestic violence offense; or 
(c) guilty of a felony of the third degree if: 
(i) the domestic violence offense described in this Subsection (2) is designated by law as a class A 
misdemeanor; and 
(ii) (A) the domestic violence offense described in this Subsection (2) is committed within five years after 
the person is convicted of a qualifying domestic violence offense; or 
(B) the person is convicted of the domestic violence offense described in this Subsection (2) within five 
years after the person is convicted of a qualifying domestic violence offense. 
(3) For purposes of this section, a plea of guilty or no contest to any qualifying domestic violence offense in 
Utah which plea is held in abeyance under Title 77, Chapter 2a, Pleas in Abeyance, is the equivalent of a 
conviction, even if the charge has been subsequently reduced or dismissed in accordance with the plea in 
abeyance agreement. 
Amended by Chapter 55, 2005 General Session 
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